§3904

CODIFICATION

October 27, 1986, referred to in subsec. (e)(1)(B), was in
the original ‘“‘the date of the enactment of this Act”
which was translated as meaning the date of the enact-
ment of Pub. L. 99-563, which enacted subsec. (e), to re-
flect the probable intent of Congress.

AMENDMENTS

1986—Subsec. (a). Pub. L. 99-563, §8(b)(1), inserted ref-
erence to section 3905 of this title.

Subsec. (b)(1). Pub. L. 99-563, §12(d)(1), substituted
“liability insurance” for ‘‘product liability or com-
pleted operations liability insurance, and comprehen-
sive general liability insurance which includes either of
these coverages,’.

Subsec. (b)(2)(A). Pub. L. 99-563, §12(d)(2), struck out
“product liability or completed operations insurance,
and comprehensive general’” before ‘‘liability cov-
erage’’.

Subsecs. (d) to (h). Pub. L. 99-563, §§6, 8(b)(2), added
subsecs. (d) to (h).

§3904. Securities laws

(a) Ownership interest of members in risk reten-
tion groups
The ownership interests of members in a risk
retention group shall be—

(1) considered to be exempted securities for
purposes of section 5 of the Securities Act of
1933 [15 U.S.C. 77e] and for purposes of section
12 of the Securities Exchange Act of 1934 [15
U.S.C. 781]; and

(2) considered to be securities for purposes of
the provisions of section 17 of the Securities
Act of 1933 [156 U.S.C. 7T7q] and the provisions of
section 10 of the Securities Exchange Act of
1934 [15 U.S.C. 78j].

(b) Investment companies

A risk retention group shall not be considered
to be an investment company for purposes of the
Investment Company Act of 1940 (15 U.S.C. 80a-1
et seq.).

(c) State blue sky laws

The ownership interests of members in a risk
retention group shall not be considered securi-
ties for purposes of any State blue sky law.

(Pub. L. 97-45, §5, Sept. 25, 1981, 95 Stat. 952.)
REFERENCES IN TEXT

The Investment Company Act of 1940, referred to in
subsec. (b), is title I of act Aug. 22, 1940, ch. 686, 54 Stat.
789, as amended, which is classified generally to sub-
chapter I (§80a-1 et seq.) of chapter 2D of this title. For
complete classification of this Act to the Code, see sec-
tion 80a-51 of this title and Tables.

§3905. Clarification concerning permissible State
authority

(a) No exemption from State motor vehicle no-
fault and motor vehicle financial responsibil-
ity laws

Nothing in this chapter shall be construed to
exempt a risk retention group or purchasing
group authorized under this chapter from the
policy form or coverage requirements of any

State motor vehicle no-fault or motor vehicle fi-

nancial responsibility insurance law.

(b) Applicability of exemptions

The exemptions provided under this chapter
shall apply only to the provision of liability in-
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surance by a risk retention group or the pur-
chase of liability insurance by a purchasing
group, and nothing in this chapter shall be con-
strued to permit the provision or purchase of
any other line of insurance by any such group.

(c) Prohibited insurance policy coverage

The terms of any insurance policy provided by
a risk retention group or purchased by a pur-
chasing group shall not provide or be construed
to provide insurance policy coverage prohibited
generally by State statute or declared unlawful
by the highest court of the State whose law ap-
plies to such policy.

(d) State authority to specify acceptable means
of demonstrating financial responsibility

Subject to the provisions of section 3902(a)(4)
of this title relating to discrimination, nothing
in this chapter shall be construed to preempt
the authority of a State to specify acceptable
means of demonstrating financial responsibility
where the State has required a demonstration of
financial responsibility as a condition for ob-
taining a license or permit to undertake speci-
fied activities. Such means may include or ex-
clude insurance coverage obtained from an ad-
mitted insurance company, an excess lines com-
pany, a risk retention group, or any other
source regardless of whether coverage is ob-
tained directly from an insurance company or
through a broker, agent, purchasing group, or
any other person.

(Pub. L. 9745, §6, as added Pub. L. 99-563, §8(c),
Oct. 27, 1986, 100 Stat. 3175.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 3903 of this title.

§3906. Injunctive orders issued by United States
district courts

Any district court of the United States may
issue an order enjoining a risk retention group
from soliciting or selling insurance, or operat-
ing, in any State (or in all States) or in any ter-
ritory or possession of the United States upon a
finding of such court that such group is in haz-
ardous financial condition. Such order shall be
binding on such group, its officers, agents, and
employees, and on any other person acting in
active concert with any such officer, agent, or
employee, if such other person has actual notice
of such order.

(Pub. L. 97-45, §7, as added Pub. L. 99-563, §9,
Oct. 27, 1986, 100 Stat. 3176.)
CHAPTER 66—PROMOTION OF EXPORT
TRADE

SUBCHAPTER I—EXPORT TRADING COMPANIES
AND TRADE ASSOCIATIONS
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SUBCHAPTER II—EXPORT TRADE CERTIFICATES

OF REVIEW

4011. Export trade promotion duties of Secretary of

Commerce.
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SUBCHAPTER I—EXPORT TRADING
COMPANIES AND TRADE ASSOCIATIONS

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in title 7 sections 7257,
7258.

§4001. Congressional findings and declaration of
purpose

(a) The Congress finds that—

(1) United States exports are responsible for
creating and maintaining one out of every
nine manufacturing jobs in the United States
and for generating one out of every seven dol-
lars of total United States goods produced;

(2) the rapidly growing service-related indus-
tries are vital to the well-being of the United
States economy inasmuch as they create jobs
for seven out of every ten Americans, provide
65 per centum of the Nation’s gross national
product, and offer the greatest potential for
significantly increased industrial trade involv-
ing finished products;

(3) trade deficits contribute to the decline of
the dollar on international currency markets
and have an inflationary impact on the United
States economy;

(4) tens of thousands of small- and medium-
sized United States businesses produce export-
able goods or services but do not engage in ex-
porting;

(5) although the United States is the world’s
leading agricultural exporting nation, many
farm products are not marketed as widely and
effectively abroad as they could be through ex-
port trading companies;

(6) export trade services in the United States
are fragmented into a multitude of separate
functions, and companies attempting to offer
export trade services lack financial leverage
to reach a significant number of potential
United States exporters;

(7) the United States needs well-developed
export trade intermediaries which can achieve
economies of scale and acquire expertise en-
abling them to export goods and services prof-
itably, at low per unit cost to producers;

(8) the development of export trading compa-
nies in the United States has been hampered
by business attitudes and by Government reg-
ulations;

(9) those activities of State and local govern-
mental authorities which initiate, facilitate,
or expand exports of goods and services can be
an important source for expansion of total
United States exports, as well as for experi-
mentation in the development of innovative
export programs keyed to local, State, and re-
gional economic needs;

(10) if United States trading companies are
to be successful in promoting United States
exports and in competing with foreign trading
companies, they should be able to draw on the
resources, expertise, and knowledge of the
United States banking system, both in the
United States and abroad; and

(11) the Department of Commerce is respon-
sible for the development and promotion of
United States exports, and especially for fa-
cilitating the export of finished products by
United States manufacturers.
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(b) It is the purpose of this chapter to increase
United States exports of products and services
by encouraging more efficient provision of ex-
port trade services to United States producers
and suppliers, in particular by establishing an
office within the Department of Commerce to
promote the formation of export trade associa-
tions and export trading companies, by permit-
ting bank holding companies, bankers’ banks,
and Edge Act corporations and agreement cor-
porations that are subsidiaries of bank holding
companies to invest in export trading compa-
nies, by reducing restrictions on trade financing
provided by financial institutions, and by modi-
fying the application of the antitrust laws to
certain export trade.

(Pub. L. 97-290, title I, §102, Oct. 8, 1982, 96 Stat.
1233.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (b), was in origi-
nal ‘“‘this Act’’, meaning Pub. L. 97-290, Oct. 8, 1982, 96
Stat. 1233, which enacted this chapter and section 6a of
this title and section 635a—4 of Title 12, Banks and
Banking, amended section 45 of this title and sections
372 and 1843 of Title 12, and enacted provisions set out
as notes under sections 1, 4001, and 4011 of this title and
sections 1841 and 1843 of Title 12. For complete classi-
fication of this Act to the Code, see Tables.

Edge Act corporation, referred to in subsec. (b), is a
corporation organized under section 25A of the Federal
Reserve Act, as added by act Dec. 24, 1919, ch. 18, 41
Stat. 378, and amended, popularly known as the Edge
Act, which is classified to subchapter II (§611 et seq.) of
chapter 6 of Title 12. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 611 of Title 12 and Tables.

SHORT TITLE

Section 101 of title I of Pub. L. 97-290 provided that:
“This title [enacting this subchapter] may be cited as
the ‘Export Trading Company Act of 1982°.”’

§ 4002. Definitions

(a) For purposes of this subchapter—

(1) the term ‘‘export trade’” means trade or
commerce in goods or services produced in the
United States which are exported, or in the
course of being exported, from the United
States to any other country;

(2) the term ‘‘services’ includes, but is not
limited to, accounting, amusement, architec-
tural, automatic data processing, business,
communications, construction franchising and
licensing, consulting, engineering, financial,
insurance, legal, management, repair, tour-
ism, training, and transportation services;

(3) the term ‘‘export trade services’” in-
cludes, but is not limited to, consulting, inter-
national market research, advertising, mar-
keting, insurance, product research and de-
sign, legal assistance, transportation, includ-
ing trade documentation and freight forward-
ing, communication and processing of foreign
orders to and for exporters and foreign pur-
chasers, warehousing, foreign exchange, fi-
nancing, and taking title to goods, when pro-
vided in order to facilitate the export of goods
or services produced in the United States;

(4) the term ‘‘export trading company’”’
means a person, partnership, association, or
similar organization, whether operated for
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profit or as a nonprofit organization, which
does business under the laws of the United
States or any State and which is organized
and operated principally for purposes of—
(A) exporting goods or services produced in
the United States; or
(B) facilitating the exportation of goods or
services produced in the United States by
unaffiliated persons by providing one or
more export trade services;

(5) the term ‘‘State’” means any of the sev-
eral States of the United States, the District
of Columbia, the Commonwealth of Puerto
Rico, the Virgin Islands, American Samoa,
Guam, the Commonwealth of the Northern
Mariana Islands, and the Trust Territory of
the Pacific Islands;

(6) the term ‘““United States’ means the sev-
eral States of the United States, the District
of Columbia, the Commonwealth of Puerto
Rico, the Virgin Islands, American Samoa,
Guam, the Commonwealth of the Northern
Mariana Islands, and the Trust Territory of
the Pacific Islands; and

(7) the term ‘‘antitrust laws’” means the
antitrust laws as defined in section 12(a) of
this title, section 45 of this title to the extent
that section 45 of this title applies to unfair
methods of competition, and any State anti-
trust or unfair competition law.

(b) The Secretary of Commerce may by regula-
tion further define any term defined in sub-
section (a) of this section, in order to carry out
this subchapter.

(Pub. L. 97-290, title I, §103, Oct. 8, 1982, 96 Stat.
1234.)

TERMINATION OF TRUST TERRITORY OF THE PACIFIC
ISLANDS

For termination of Trust Territory of the Pacific Is-
lands, see note set out preceding section 1681 of Title
48, Territories and Insular Possessions.

§4003. Office of Export Trade in Department of
Commerce

The Secretary of Commerce shall establish
within the Department of Commerce an office to
promote and encourage to the greatest extent
feasible the formation of export trade associa-
tions and export trading companies. Such office
shall provide information and advice to inter-
ested persons and shall provide a referral service
to facilitate contact between producers of ex-
portable goods and services and firms offering
export trade services. The office shall establish
a program to encourage and assist the operation
of other export intermediaries, including exist-
ing and newly formed export management com-
panies.

(Pub. L. 97-290, title I, §104, Oct. 8, 1982, 96 Stat.
1235; Pub. L. 100418, title II, §2310, Aug. 23, 1988,
102 Stat. 1346.)

AMENDMENTS

1988—Pub. L. 100-418 inserted requirement that the of-
fice establish a program to encourage and assist oper-
ation of other export intermediaries, including existing
and newly formed export management companies.
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SUBCHAPTER II—EXPORT TRADE
CERTIFICATES OF REVIEW

§4011. Export trade promotion duties of Sec-
retary of Commerce

To promote and encourage export trade, the
Secretary may issue certificates of review and
advise and assist any person with respect to ap-
plying for certificates of review.

(Pub. L. 97-290, title III, §301, Oct. 8, 1982, 96
Stat. 1240.)

EFFECTIVE DATE

Section 312 of Pub. L. 97-290 provided that:

‘‘(a) Except as provided in subsection (b), this title
[enacting this subchapter] shall take effect on the date
of the enactment of this Act [Oct. 8, 1982].

““(b) Section 302 and section 303 [enacting sections
4012 and 4013 of this title] shall take effect 90 days after
the effective date of the rules and regulations first pro-
mulgated under section 310 [enacting section 4020 of
this title].”

REPORT ON EXPORT TRADING COMPANIES

Pub. L. 100-418, title II, §2311, Aug. 23, 1988, 102 Stat.
1346, directed Secretary of Commerce to submit a re-
port, not later than 18 months after Aug. 23, 1988, to
Committee on Banking, Housing, and Urban Affairs of
Senate, and to Committee on Banking, Finance and
Urban Affairs, Committee on Foreign Affairs, and Com-
mittee on the Judiciary of House of Representatives, on
activities of Department of Commerce to promote and
encourage formation of new and operation of existing
and new export promotion intermediaries, including ex-
port management companies, export trade associa-
tions, bank export trading companies, and export trad-
ing companies, with report to include a survey of ac-
tivities of export management companies, export trade
associations, and those bank export trading companies
and export trading companies established pursuant to
amendments made by title II of the Export Trading
Company Act of 1982 and pursuant to title III of that
Act, but not to contain any information subject to the
protections from disclosure provided in that Act.

FEDERAL COAL EXPORT COMMISSION

Pub. L. 99-83, title XIII, §1304, Aug. 8, 1985, 99 Stat.
282, provided for establishment, membership, etc., of
Federal Coal Export Commission, required Commission
to convene at least four times a year for consultation
on activities leading to increased cooperation among
entities involved in United States coal exports, with
goal of expanding the United States share of inter-
national market, specified activities of Commission, in-
cluding examination of potential for small- and me-
dium-sized companies to enter export coal trade
through exporting trading companies, directed Com-
mission to report its finding and recommendations to
President and Congress within two years after its first
meeting, and terminated Commission upon submission
of its report.

§4012. Application for issuance of certificate of
review

(a) Written form; limitation to export trade; com-
pliance with regulations

To apply for a certificate of review, a person
shall submit to the Secretary a written applica-
tion which—

(1) specifies conduct limited to export trade,
and

(2) is in a form and contains any informa-
tion, including information pertaining to the
overall market in which the applicant oper-
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ates, required by rule or regulation promul-
gated under section 4020 of this title.

(b) Publication of notice of application; transmit-
tal to Attorney General

(1) Within ten days after an application sub-
mitted under subsection (a) of this section is re-
ceived by the Secretary, the Secretary shall
publish in the Federal Register a notice that an-
nounces that an application for a certificate of
review has been submitted, identifies each per-
son submitting the application, and describes
the conduct for which the application is submit-
ted.

(2) Not later than seven days after an applica-
tion submitted under subsection (a) of this sec-
tion is received by the Secretary, the Secretary
shall transmit to the Attorney General—

(A) a copy of the application,

(B) any information submitted to the Sec-
retary in connection with the application, and

(C) any other relevant information (as deter-
mined by the Secretary) in the possession of
the Secretary, including information regard-
ing the market share of the applicant in the
line of commerce to which the conduct speci-
fied in the application relates.

(Pub. L. 97-290, title III, §302, Oct. 8, 1982, 96
Stat. 1240.)

EFFECTIVE DATE

Section effective 90 days after effective date of rules
and regulations first promulgated under section 4020 of
this title, see section 312(b) of Pub. L. 97-290 set out as
a note under section 4011 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4013, 4018 of this
title.

§4013. Issuance of certificate

(a) Requirements

A certificate of review shall be issued to any
applicant that establishes that its specified ex-
port trade, export trade activities, and methods
of operation will—

(1) result in neither a substantial lessening
of competition or restraint of trade within the
United States nor a substantial restraint of
the export trade of any competitor of the ap-
plicant,

(2) not unreasonably enhance, stabilize, or
depress prices within the United States of the
goods, wares, merchandise, or services of the
class exported by the applicant,

(3) not constitute unfair methods of com-
petition against competitors engaged in the
export of goods, wares, merchandise, or serv-
ices of the class exported by the applicant, and

(4) not include any act that may reasonably
be expected to result in the sale for consump-
tion or resale within the United States of the
goods, wares, merchandise, or services ex-
ported by the applicant.

(b) Time for determination; specification in cer-
tificate

Within ninety days after the Secretary re-
ceives an application for a certificate of review,
the Secretary shall determine whether the ap-
plicant’s export trade, export trade activities,
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and methods of operation meet the standards of
subsection (a) of this section. If the Secretary,
with the concurrence of the Attorney General,
determines that such standards are met, the
Secretary shall issue to the applicant a certifi-
cate of review. The certificate of review shall
specify—

(1) the export trade, export trade activities,
and methods of operation to which the certifi-
cate applies,

(2) the person to whom the certificate of re-
view is issued, and

(3) any terms and conditions the Secretary
or the Attorney General deems necessary to
assure compliance with the standards of sub-
section (a) of this section.

(c) Expedited action

If the applicant indicates a special need for
prompt disposition, the Secretary and the At-
torney General may expedite action on the ap-
plication, except that no certificate of review
may be issued within thirty days of publication
of notice in the Federal Register under section
4012(b)(1) of this title.

(d) Notification of denial; request for reconsider-
ation

(1) If the Secretary denies in whole or in part
an application for a certificate, he shall notify
the applicant of his determination and the rea-
sons for it.

(2) An applicant may, within thirty days of re-
ceipt of notification that the application has
been denied in whole or in part, request the Sec-
retary to reconsider the determination. The Sec-
retary, with the concurrence of the Attorney
General, shall notify the applicant of the deter-
mination upon reconsideration within thirty
days of receipt of the request.

(e) Return of documents upon request after de-
nial

If the Secretary denies an application for the
issuance of a certificate of review and thereafter
receives from the applicant a request for the re-
turn of documents submitted by the applicant in
connection with the application for the certifi-
cate, the Secretary and the Attorney General
shall return to the applicant, not later than
thirty days after receipt of the request, the doc-
uments and all copies of the documents avail-
able to the Secretary and the Attorney General,
except to the extent that the information con-
tained in a document has been made available to
the public.

(f) Fraudulent procurement of certificate

A certificate shall be void ab initio with re-
spect to any export trade, export trade activi-
ties, or methods of operation for which a certifi-
cate was procured by fraud.

(Pub. L. 97-290, title III, §303, Oct. 8, 1982, 96
Stat. 1241.)
EFFECTIVE DATE

Section effective 90 days after effective date of rules
and regulations first promulgated under section 4020 of
this title, see section 312(b) of Pub. L. 97-290 set out as
a note under section 4011 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4014, 4016, 4017
of this title.
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§4014. Reporting requirement; amendment of
certificate; revocation

(a) Report of changes in matters specified; appli-
cation to amend; treatment as application for
issuance

(1) Any applicant who receives a certificate of
review—

(A) shall promptly report to the Secretary
any change relevant to the matters specified
in the certificate, and

(B) may submit to the Secretary an applica-
tion to amend the certificate to reflect the ef-
fect of the change on the conduct specified in
the certificate.

(2) An application for an amendment to a cer-
tificate of review shall be treated as an applica-
tion for the issuance of a certificate. The effec-
tive date of an amendment shall be the date on
which the application for the amendment is sub-
mitted to the Secretary.

(b) Request for compliance information; failure
to provide; notice of noncompliance; revoca-
tion or modification; antitrust investigation;
no civil investigative demand

(1) If the Secretary or the Attorney General
has reason to believe that the export trade, ex-
port trade activities, or methods of operation of
a person holding a certificate of review no
longer comply with the standards of section
4013(a) of this title, the Secretary shall request
such information from such person as the Sec-
retary or the Attorney General deems necessary
to resolve the matter of compliance. Failure to
comply with such request shall be grounds for
revocation of the certificate under paragraph
(2).

(2) If the Secretary or the Attorney General
determines that the export trade, export trade
activities, or methods of operation of a person
holding a certificate no longer comply with the
standards of section 4013(a) of this title, or that
such person has failed to comply with a request
made under paragraph (1), the Secretary shall
give written notice of the determination to such
person. The notice shall include a statement of
the circumstances underlying, and the reasons
in support of, the determination. In the 60-day
period beginning 30 days after the notice is
given, the Secretary shall revoke the certificate
or modify it as the Secretary or the Attorney
General deems necessary to cause the certificate
to apply only to the export trade, export trade
activities, or methods of operation which are in
compliance with the standards of section 4013(a)
of this title.

(3) For purposes of carrying out this sub-
section, the Attorney General, and the Assistant
Attorney General in charge of the antitrust di-
vision of the Department of Justice, may con-
duct investigations in the same manner as the
Attorney General and the Assistant Attorney
General conduct investigations under section
1312 of this title, except that no civil investiga-
tive demand may be issued to a person to whom
a certificate of review is issued if such person is
the target of such investigation.

(Pub. L. 97-290, title III, §304, Oct. 8, 1982, 96
Stat. 1242.)
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EFFECTIVE DATE

Section effective Oct. 8, 1982, see section 312 of Pub.
L. 97-290, set out as a note under section 4011 of this
title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4015, 4017 of this
title.

§4015. Judicial review; admissibility

(a) District court review of grants or denials; er-
roneous determination

If the Secretary grants or denies, in whole or
in part, an application for a certificate of review
or for an amendment to a certificate, or revokes
or modifies a certificate pursuant to section
4014(b) of this title, any person aggrieved by
such determination may, within 30 days of the
determination, bring an action in any appro-
priate district court of the United States to set
aside the determination on the ground that such
determination is erroneous.

(b) Exclusive provision for review

Except as provided in subsection (a) of this
section, no action by the Secretary or the Attor-
ney General pursuant to this subchapter shall be
subject to judicial review.

(¢) Inadmissibility in antitrust proceedings

If the Secretary denies, in whole or in part, an
application for a certificate of review or for an
amendment to a certificate, or revokes or
amends a certificate, neither the negative deter-
mination nor the statement of reasons therefor
shall be admissible in evidence, in any adminis-
trative or judicial proceeding, in support of any
claim under the antitrust laws.

(Pub. L. 97-290, title III, §305, Oct. 8, 1982, 96
Stat. 1243.)

EFFECTIVE DATE

Section effective Oct. 8, 1982, see section 312 of Pub.
L. 97-290, set out as a note under section 4011 of this
title.

§4016. Protection conferred by certificate of re-
view

(a) Protection from civil or criminal antitrust ac-
tions

Except as provided in subsection (b) of this
section, no criminal or civil action may be
brought under the antitrust laws against a per-
son to whom a certificate of review is issued
which is based on conduct which is specified in,
and complies with the terms of, a certificate is-
sued under section 4013 of this title which cer-
tificate was in effect when the conduct occurred.

(b) Special restraint of trade civil actions; time
limitations; certificate governed conduct pre-
sumed in compliance; award of costs to suc-
cessful defendant; suit by Attorney General

(1) Any person who has been injured as a result
of conduct engaged in under a certificate of re-
view may bring a civil action for injunctive re-
lief, actual damages, the loss of interest on ac-
tual damages, and the cost of suit (including a
reasonable attorney’s fee) for the failure to com-
ply with the standards of section 4013(a) of this
title. Any action commenced under this sub-
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chapter shall proceed as if it were an action
commenced under section 15 or section 26 of this
title, except that the standards of section 4013(a)
of this title and the remedies provided in this
paragraph shall be the exclusive standards and
remedies applicable to such action.

(2) Any action brought under paragraph (1)
shall be filed within two years of the date the
plaintiff has notice of the failure to comply with
the standards of section 4013(a) of this title but
in any event within four years after the cause of
action accrues.

(3) In any action brought under paragraph (1),
there shall be a presumption that conduct which
is specified in and complies with a certificate of
review does comply with the standards of sec-
tion 4013(a) of this title.

(4) In any action brought under paragraph (1),
if the court finds that the conduct does comply
with the standards of section 4013(a) of this title,
the court shall award to the person against
whom the claim is brought the cost of suit at-
tributable to defending against the claim (in-
cluding a reasonable attorney’s fee).

(5) The Attorney General may file suit pursu-
ant to section 25 of this title to enjoin conduct
threatening clear and irreparable harm to the
national interest.

(Pub. L. 97-290, title III, §306, Oct. 8, 1982, 96
Stat. 1243.)

EFFECTIVE DATE

Section effective Oct. 8, 1982, see section 312 of Pub.
L. 97-290, set out as a note under section 4011 of this
title.

§4017. Guidelines

(a) Issuance; content

To promote greater certainty regarding the
application of the antitrust laws to export
trade, the Secretary, with the concurrence of
the Attorney General, may issue guidelines—

(1) describing specific types of conduct with
respect to which the Secretary, with the con-
currence of the Attorney General, has made or
would make, determinations under sections
4013 and 4014 of this title, and

(2) summarizing the factual and legal bases
in support of the determinations.

(b) Administrative rulemaking requirements not
applicable

Section 553 of title 5 shall not apply to the is-
suance of guidelines under subsection (a) of this
section.

(Pub. L. 97-290, title III, §307, Oct. 8, 1982, 96
Stat. 1244.)

EFFECTIVE DATE

Section effective Oct. 8, 1982, see section 312 of Pub.
L. 97-290, set out as a note under section 4011 of this
title.

§4018. Annual reports

Every person to whom a certificate of review
is issued shall submit to the Secretary an an-
nual report, in such form and at such time as
the Secretary may require, that updates where
necessary the information required by section
4012(a) of this title.
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(Pub. L. 97-290, title III, §308, Oct. 8, 1982, 96
Stat. 1244.)

EFFECTIVE DATE
Section effective Oct. 8, 1982, see section 312 of Pub.

L. 97-290, set out as a note under section 4011 of this
title.

§4019. Disclosure of information
(a) Exemption

Information submitted by any person in con-
nection with the issuance, amendment, or rev-
ocation of a certificate of review shall be ex-
empt from disclosure under section 552 of title 5.
(b) Protection of potentially harmful confidential

information; exceptions: Congress; judicial or
administrative proceedings; consent; neces-
sity for determination; Federal law; regula-
tions

(1) Except as provided in paragraph (2), no offi-
cer or employee of the United States shall dis-
close commercial or financial information sub-
mitted in connection with the issuance, amend-
ment, or revocation of a certificate of review if
the information is privileged or confidential and
if disclosure of the information would cause
harm to the person who submitted the informa-
tion.

(2) Paragraph (1) shall not apply with respect
to information disclosed—

(A) upon a request made by the Congress or
any committee of the Congress,

(B) in a judicial or administrative proceed-
ing, subject to appropriate protective orders,

(C) with the consent of the person who sub-
mitted the information,

(D) in the course of making a determination
with respect to the issuance, amendment, or
revocation of a certificate of review, if the
Secretary deems disclosure of the information
to be necessary in connection with making the
determination,

(E) in accordance with any requirement im-
posed by a statute of the United States, or

(F) in accordance with any rule or regula-
tion promulgated under section 4020 of this
title permitting the disclosure of the informa-
tion to an agency of the United States or of a
State on the condition that the agency will
disclose the information only under the cir-
cumstances specified in subparagraphs (A)
through (E).

(Pub. L. 97-290, title III, §309, Oct. 8, 1982, 96
Stat. 1244.)
EFFECTIVE DATE

Section effective Oct. 8, 1982, see section 312 of Pub.
L. 97290, set out as a note under section 4011 of this
title.

§4020. Rules and regulations

The Secretary, with the concurrence of the
Attorney General, shall promulgate such rules
and regulations as are necessary to carry out
the purposes of this chapter.

(Pub. L. 97-290, title III, §310, Oct. 8, 1982, 96
Stat. 1245.)

REFERENCES IN TEXT

This chapter, referred to in text, was in original ‘‘this
Act”, meaning Pub. L. 97-290, Oct. 8, 1982, 96 Stat. 1233,
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which enacted this chapter and section 6a of this title
and section 635a-4 of Title 12, Banks and Banking,
amended section 45 of this title and sections 372 and
1843 of Title 12, and enacted provisions set out as notes
under sections 1, 4001, and 4011 of this title and sections
1841 and 1843 of Title 12. For complete classification of
this Act to the Code, see Tables.

EFFECTIVE DATE

Section effective Oct. 8, 1982, see section 312 of Pub.
L. 97-290, set out as a note under section 4011 of this
title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4012, 4019 of this
title.

§4021. Definitions

As used in this subchapter—

(1) the term ‘‘export trade’” means trade or
commerce in goods, wares, merchandise, or
services exported, or in the course of being ex-
ported, from the United States or any terri-
tory thereof to any foreign nation,

(2) the term ‘‘service’” means intangible eco-
nomic output, including, but not limited to—

(A) business, repair, and amusement serv-
ices,

(B) management, legal, engineering, archi-
tectural, and other professional services, and

(C) financial, insurance, transportation,
informational and any other data-based
services, and communication services,

(3) the term ‘‘export trade activities’” means
activities or agreements in the course of ex-
port trade,

(4) the term ‘‘methods of operation’” means
any method by which a person conducts or
proposes to conduct export trade,

(5) the term ‘‘person’ means an individual
who is a resident of the United States; a part-
nership that is created under and exists pursu-
ant to the laws of any State or of the United
States; a State or local government entity; a
corporation, whether organized as a profit or
nonprofit corporation, that is created under
and exists pursuant to the laws of any State or
of the United States; or any association or
combination, by contract or other arrange-
ment, between or among such persons,

(6) the term ‘‘antitrust laws’” means the
antitrust laws, as such term is defined in sec-
tion 12 of this title, and section 45 of this title
(to the extent that section 45 of this title pro-
hibits unfair methods of competition), and any
State antitrust or unfair competition law,

(7) the term ‘‘Secretary’” means the Sec-
retary of Commerce or his designee, and

(8) the term ‘‘Attorney General’ means the
Attorney General of the United States or his
designee.

(Pub. L. 97-290, title III, §311, Oct. 8, 1982, 96
Stat. 1245.)

EFFECTIVE DATE

Section effective Oct. 8, 1982, see section 312 of Pub.
L. 97-290, set out as a note under section 4011 of this
title.
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SUBCHAPTER III—EXPORT PROMOTION
PROGRAMS

§4051. Requirement of prior authorization
(a) General rule

Notwithstanding any other provision of law,
money appropriated to the Department of Com-
merce for expenses to carry out any export pro-
motion program may be obligated or expended
only if—

(1) the appropriation thereof has been pre-
viously authorized by law enacted on or after
July 12, 1985; or

(2) the amount of all such obligations and
expenditures does not exceed an amount pre-
viously prescribed by law enacted on or after
such date.

(b) Exception for later legislation authorizing ob-
ligations or expenditures

To the extent that legislation enacted after
the making of an appropriation to carry out any
export promotion program authorizes the obli-
gation or expenditure thereof, the limitation
contained in subsection (a) of this section shall
have no effect.

(e) Provisions must be specifically superseded

The provisions of this section shall not be su-
perseded except by a provision of law enacted
after July 12, 1985, which specifically repeals,
modifies, or supersedes the provisions of this
section.

(d) “Export promotion program” defined

For purposes of this subchapter, the term ‘‘ex-
port promotion program’ means any activity of
the Department of Commerce designed to stimu-
late or assist United States businesses in mar-
keting their goods and services abroad competi-
tively with businesses from other countries, in-
cluding, but not limited to—

(1) trade development (except for the trade
adjustment assistance program) and dissemi-
nation of foreign marketing opportunities and
other marketing information to United States
producers of goods and services, including the
expansion of foreign markets for United
States textiles and apparel and any other
United States products;

(2) the development of regional and multi-
lateral economic policies which enhance
United States trade and investment interests,
and the provision of marketing services with
respect to foreign countries and regions;

(3) the exhibition of United States goods in
other countries;

(4) the operations of the United States and
Foreign Commercial Service, or any successor
agency; and

(5) the Market Development Cooperator Pro-
gram established under section 4723 of this
title, and assistance for trade shows provided
under section 4724 of this title.

(e) Printing outside United States

(1) Notwithstanding the provisions of section
501 of title 44, and consistent with other applica-
ble law, the Secretary of Commerce, in carrying
out any export promotion program, may author-
ize—

(A) the printing, distribution, and sale of
documents outside the contiguous United
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States, if the Secretary finds that the imple-
mentation of such export promotion program
would be more efficient, and if such documents
will be distributed primarily and sold exclu-
sively outside the United States; and

(B) the acceptance of private notices and ad-
vertisements in connection with the printing
and distribution of such documents.

(2) Any fees received by the Secretary pursu-
ant to paragraph (1) shall be deposited in a sepa-
rate account or accounts which may be used to
defray directly the costs incurred in conducting
activities authorized by paragraph (1) or to
repay or make advances to appropriations or
other funds available for such activities.

(Pub. L. 99-64, title II, §201, July 12, 1985, 99 Stat.
157; Pub. L. 100-418, title II, §§2305(a), 2308(a),
Aug. 23, 1988, 102 Stat. 1344, 1346.)

CODIFICATION

Section was enacted as part of the Export Adminis-
tration Amendments Act of 1985, and not as part of
Pub. L. 97-290 which enacted this chapter.

AMENDMENTS

1988—Subsec. (d)(5). Pub. L. 100-418, §2305(a), added
par. (5).
Subsec. (e). Pub. L. 100-418, §2308(a), added subsec. (e).

§4052. Authorization of appropriations

There are authorized to be appropriated to the
Department of Commerce to carry out export
promotion programs such sums as are necessary
for fiscal years 1995 and 1996.

(Pub. L. 99-64, title II, §202, July 12, 1985, 99 Stat.
158; Pub. L. 99-633, §2, Nov. 7, 1986, 100 Stat. 3522;
Pub. L. 100-418, title II, §2305(b)(1), Aug. 23, 1988,
102 Stat. 1344; Pub. L. 102429, title II, §208, Oct.
21, 1992, 106 Stat. 2205; Pub. L. 103-392, title III,
§301, Oct. 22, 1994, 108 Stat. 4099.)

CODIFICATION

Section was enacted as part of the Export Adminis-
tration Amendments Act of 1985, and not as part of
Pub. L. 97-290 which enacted this chapter.

AMENDMENTS

1994—Pub. L. 103-392 amended section generally. Prior
to amendment, section read as follows: ‘““There are au-
thorized to be appropriated to the Department of Com-
merce—

‘(1) to carry out export promotion programs—
““(A) $190,000,000 for fiscal year 1993; and
“(B) $200,000,000 for fiscal year 1994; and
“(2) to carry out section 4723 of this title, $5,500,000

for each of fiscal years 1993 and 1994.”

1992—Pub. L. 102-429 amended section generally. Prior
to amendment, section read as follows: ‘““There are au-
thorized to be appropriated to the Department of Com-
merce to carry out export promotion programs
$123,922,000 for the fiscal year 1988, and $146,400,000 for
each of the fiscal years 1989 and 1990.”’

1988—Pub. L. 100-418 amended section generally. Prior
to amendment, section read as follows: “There is au-
thorized to be appropriated $123,922,000 for each of the
fiscal years 1987 and 1988 to the Department of Com-
merce to carry out export promotion programs.”’

1986—Pub. L. 99-633 substituted provisions authoriz-
ing appropriations of $123,922,000 for each of the fiscal
years 1987 and 1988 for provisions authorizing appro-
priations of $113,273,000 for each of the fiscal years 1985
and 1986.
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§4053. Barter arrangements

(a) Report on status of Federal barter programs

The Secretary of Agriculture and the Sec-
retary of Energy shall, not later than 90 days
after July 12, 1985, submit to the Congress a re-
port on the status of Federal programs relating
to the barter or exchange of commodities owned
by the Commodity Credit Corporation for mate-
rials and products produced in foreign countries.
Such report shall include details of any changes
necessary in existing law to allow the Depart-
ment of Agriculture and, in the case of petro-
leum resources, the Department of Energy, to
implement fully any barter program.

(b) Authorities of President

The President is authorized—

(1) to barter stocks of agricultural commod-
ities acquired by the Government for petro-
leum and petroleum products, and for other
materials vital to the national interest, which
are produced abroad, in situations in which
sales would otherwise not occur; and

(2) to purchase petroleum and petroleum
products, and other materials vital to the na-
tional interest, which are produced abroad and
acquired by persons in the United States
through barter for agricultural commodities
produced in and exported from the United
States through normal commercial trade
channels.

(¢) Other provisions of law not affected

In the case of any petroleum, petroleum prod-
ucts, or other materials vital to the national in-
terest, which are acquired under subsection (b)
of this section, nothing in this section shall be
construed to render inapplicable the provisions
of any law then in effect which apply to the
storage, distribution, or use of such petroleum,
petroleum products, or other materials vital to
the national interest.

(d) Conventional markets not to be displaced by
barters

The President shall take steps to ensure that,
in making any barter described in subsection (a)
or (b)(1) of this section or any purchase author-
ized by subsection (b)(2) of this section, existing
export markets for agricultural commodities op-
erating on conventional business terms are safe-
guarded from displacement by the barter de-
scribed in subsection (a), (b)(1), or (b)(2) of this
section, as the case may be. In addition, the
President shall ensure that any such barter is
consistent with the international obligations of
the United States, including the General Agree-
ment on Tariffs and Trade.

(e) Report to Congress

The Secretary of Energy shall report to the
Congress on the effect on energy security and on
domestic energy supplies of any action taken
under this section which results in the acquisi-
tion by the Government of petroleum or petro-
leum products. Such report shall be submitted
to the Congress not later than 90 days after such
acquisition.

(Pub. L. 99-64, title II, §203, July 12, 1985, 99 Stat.
158.)
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CODIFICATION

Section was enacted as part of the Export Adminis-
tration Amendments Act of 1985, and not as part of
Pub. L. 97-290 which enacted this chapter.

CHAPTER 67—ARCTIC RESEARCH AND
POLICY

Sec.

4101. Congressional findings and declaration of pur-
poses.

Arctic Research Commission.

(a) Establishment.

(b) Membership.

(c) Terms of office; vacancies; hold-over
status.

(d) Compensation and travel expenses;
Federal employee status; meetings;
observer-designees.

Duties of Commission; publication of guide-
lines; report to Congress.

Cooperation with Commission.

(a) Acquisition of information from Fed-
eral agencies; withholding author-
ization.

(b) Utilization of facilities and services;
reimbursement; avoidance of dupli-
cation.

(c) Consultations with Commission prior
to major Federal actions.

Administration.

Implementation of Arctic research policy.

(a) National Science Foundation and Di-
rector; functions.

(b) Interagency Arctic Research Policy
Committee; establishment; rep-
resented agencies; Chairperson.

Duties of Interagency Committee; report to
Congress.

Arctic research plan.

Coordination and review of budget requests;
Office of Science and Technology Policy;
Office of Management and Budget.

Authorization of appropriations; new spend-
ing authority.

“Arctic’ defined.

4102.

4103.

4104.

4105.
4106.

4107.

4108.
4109.

4110.
4111.

§4101. Congressional findings and declaration of
purposes

(a) The Congress finds and declares that—

(1) the Arctic, onshore and offshore, contains
vital energy resources that can reduce the Na-
tion’s dependence on foreign oil and improve
the national balance of payments;

(2) the Arctic is critical to national defense;

(3) the renewable resources of the Arctic,
specifically fish and other seafood, represent
one of the Nation’s greatest commercial as-
sets;

(4) Arctic conditions directly affect global
weather patterns and must be understood in
order to promote better agricultural manage-
ment throughout the United States;

(5) industrial pollution not originating in
the Arctic region collects in the polar air
mass, has the potential to disrupt global
weather patterns, and must be controlled
through international cooperation and con-
sultation;

(6) the Arctic is a natural laboratory for re-
search into human health and adaptation,
physical and psychological, to climates of ex-
treme cold and isolation and may provide in-
formation crucial for future defense needs;

(7) atmospheric conditions peculiar to the
Arctic make the Arctic a unique testing



